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Abstract
Security of tenure is the cornerstone of the land management system in Australia. Freehold title is
protected through indefeasibility of title entrenched in legislation 2 and protection of registrable
interests in land is offered through the Statutory Assurance Fund. For those with interests pertaining to
Crown Land no such protection is offered, although this position is not uniform across Australia. Notably
those with Crown leasehold interests or a profit a prendre on Crown Land in Queensland are not
protected through registration on the freehold land register and do not have the benefit of
indefeasibility of title. The issue of management of interests pertaining to Crown Land has become
increasingly relevant due to the complexities associated with balancing public interests including native
title with more commercial interests in land generated through carbon sequestration, forestry and
mining. This paper considers the framework for the management of Crown Land in Queensland and the
adequacy of this framework for commercial interests that pertain to Crown Land.
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Introduction
The aim of this paper is to examine the adequacy of the existing legal framework in Queensland in
relation to the growing complexities associated with balancing public and commercial interests in land.
Interests in Crown land in Queensland are primarily regulated by the Land Act 1994 (‘Act’). The Act seeks
to achieve effective stewardship of unallocated State land 3 and interests created in that land. It does
this by requiring that State lands be managed having regard to the principles of sustainability,
evaluation, development, community purpose, protection, consultation and administration. 4
Lessees have a general duty of care for the land and may only use the land for stated purposes. Prior to
the granting of a lease, or other allocation, the chief executive is required to evaluate the land to assess
the most appropriate tenure and use. 5 That evaluation must take account of State, regional and local
planning strategies and policies and the seven principles stated above. 6 The Act is able to fulfill its object
due to its statutory nature. 7 Its requirements must be strictly complied with; otherwise interests may be
forfeited. 8 With the introduction of this Act the Crown assumed the role of steward in managing the
land as opposed to its traditional role as land owner.
The paper is structured as follows – Part 1 examines issues of security of tenure for interests in freehold
land and Crown land. Part 2 considers the adequacy of security of tenure to address commercial
interests whilst protecting public interests. Part 3, through a comparative study, examines how
registered interests in Crown land is dealt with in New South Wales. Part 4 seeks to identify the
adequacy of the Land Act 1994 to effectively manage Crown land in Queensland. Part 5 draws
conclusions and identifies areas of future research.

1.

Security of land tenure in Queensland

Indefeasibility under the Torrens System
In the mid‐1800’s land tenure arrangements in Australia were based on the feudal system of land
ownership then existing in England. The English tenure system involved complicated rules and legal
fictions that continued to exist long beyond the social conditions that had created them. Arguably, the
tenure system was not suitable for Australia’s social or geographical conditions. 9 Historically, the system
relied upon registration of the documents (deeds) dealing with interests in land. It did not deal with the
registration of the title to the land itself. In acquiring land, the required process of conveyancing
3
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involved complicated and very costly searches, including the checking of documents going back many
years to establish that the vendor had a ‘good title’ to sell to the buyer. 10
A new system of registration of interests in land was devised as a method of simplification of the
existing Australian conveyancing and land tenure systems. 11 Based on the shipping registration system
and the land registration system existing in the Hanseactic towns, 12 a new system was formulated and
commenced operation in Australia in 1858. 13 The new system, named after the man who devised it,
Robert Richard Torrens, 14 was a system of title to land by registration and conveyance by instrument.
The Torrens system of registration did away with the need for a buyer to conduct lengthy and costly
searches to establish a good title in the vendor.
All dealings in respect of a lot of land would be registered on the one certificate of title entered in the
Register, with the Register being conclusive evidence of a party’s title. The Torrens system provides that
a bona fide purchaser for value from a registered proprietor who enters his transfer in the register “…
shall thereby acquire an indefeasible right, notwithstanding the infirmity of his author’s title.” 15
The Torrens system also provided for a State guarantee of title backed by a State compensation system
that, in specified circumstances provides compensation to parties deprived of their interest in land 16 .
The essence of the State guarantee of title is not that the rightful owner of land who is wrongfully
deprived of that interest in land will have it returned, but that they will be compensated for their loss.
The right to recover monetary damages replacing the old system right to recover the lost land. 17
The Torrens system of registration existing today in Queensland is embodied in the Land Titles Act 1994
(“LTA”). The LTA incorporates the system first envisaged by Torrens as well as introducing other
methods of protecting in rem and in personam rights (i.e. caveats).
The object of the LTA can be found in Section 3. In continuing Torrens’ work of simplification, the main
object of the LTA is to consolidate and reform the law about the registration of freehold land and
interests in freehold land. It is not however concerned about the management and use of that freehold
land, which is dealt with by other legislation. 18
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An “interest” in land is defined to be a “… legal or equitable estate in land, or … a right, power or
privilege over, or in relation to, the land.” 19 Section 181 provides that “an instrument does not transfer
or create an interest in a lot at law until it is registered”.
Whilst the separate distinct parcel of land that is a lot is created by the registration of a plan or the
recording of an instrument, 20 neither a lot nor an interest in a lot is created by the LTA, only the
indefeasible title to a lot is created. 21 The LTA by registration of title to a lot only creates a legal title to
that which is already in existence – an interest in land. The LTA therefore does not prevent the creation
of, or dealing in, an equitable interest in a lot.
The cornerstone of Torrens is indefeasibility of title of the registered proprietor. Whilst indefeasibility of
title is acquired immediately upon registration being effected, 22 the general equitable rule regarding
competing claims, being “qui prior est tempore, potior est jure” (if the merits are equal, priority in time
of creation is considered to give the better equity 23 ), still applies to unregistered documents.
Therefore until a document is registered there is no indefeasibility of title, only priority to become
registered. Further, indefeasibility of title is subject to exceptions.
Indefeasibility of title is subject to impeachment under specified exceptions 24 including fraud of the
registered proprietor, the interest of a lessee under a lease for three years or less and an equity arising
from the act of the registered proprietor. Further, if a statute imposes requirements as a condition
precedent to acquiring title, those conditions must be fulfilled otherwise that title may be set aside. 25

Tenure under the Land Act 1994
The Act is a statutory code, which authorises the creation of interests in, dealings in those interests, and
the management of, unallocated State land in Queensland. 26 It regulates the rights and obligations of
both interested parties and the State. Unlike the LTA, the Act does not contain any provision dealing
with the quality of the registered interests created, i.e. it does not grant indefeasibility of title. Neither
does it provide for a method of compensating a party for loss arising as a result of that party being
deprived of their interest in the land. However the interests it creates are not subject to exceptions in
Section 185 of the LTA.
The power to lease unallocated State Land (and thereby to create a lease) is vested in the Governor in
Council 27 . The power to allow a transfer of a lease 28 and to create a sub‐lease 29 is vested in the Minister
19
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of the Department of Natural Resources and Mines. 30 A Crown lease under the Act is a “statutory
creature… peculiar to Queensland.” 31
The Act creates interests in State land by registration of documents in the lease register. 32 A document
is not effective “… to transfer a lease … or create a legal interest in a lease until it is registered”. 33 Whilst
the terminology is similar to that used in the LTA the effect is not the same. The LTA does not create
interests but rather creates a legal indefeasible title by registration. The LTA also does not prohibit or
prevent the creation of interests in land at equity. Under the Act however, an interest once registered is
a legal interest but until registered no interest is created and there is no equitable protection if not
registered before the Minister’s approval lapses. 34 Priority is granted to legal interests in order of
lodgement for registration. 35
The interests created by the Act however are not creations of the common law 36 but rather creatures of
the statute that created them. 37 Under the Act, no interests or rights are recognised until registration is
effected 38 and then the only rights recognised are those provided for, or created by, the Act. Chapter 6
of the Act 39 contains the provisions relating to registration of and dealings in those interests.
Section 283(2) provides that all documents are deemed to form part of the register from the time of
lodgement, 40 as opposed to the time of registration under the LTA. 41 The effect of registration is that
the interest vests in the person identified in the document as the person entitled to the interest 42
irrespective of whether they have given valuable consideration for the interest. 43 There is not, however,
any provision in the Act dealing with the quality of the interest created upon registration. This is to be
contrasted with section 184 of the LTA, by which indefeasibility of title is conferred upon the person
registered as the registered proprietor of that interest. On the other hand, there exist exceptions to
indefeasibility of title under the Torrens system of registration, whereas there are no exceptions to the
interests created by the Act.
28
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Accordingly, the only interests that the Act creates and recognizes are legal interests. As Isaacs J said, in
Davies v Littlejohn 44 “Whatever estates, interests or other rights are created by the Crown must owe
their origin and existence to the provisions of the statute. In other words, they are statutory or legal
estates, interests and rights. They are not and cannot be equitable…”. 45

2.

Balancing commercial and public interests

As mentioned previously the principal tenet behind the management of state land in Queensland is the
effective stewardship of land. To some extent there has been a rationalisation of state land following
the introduction of the most recent Land Act 1994 and decisions surrounding the most appropriate
tenure for land are very much grounded in land/environmental management considerations. Section 16
of the Land Act introduces the requirement that prior to allocation the land must be evaluated to
determine the most appropriate tenure taking account State, regional and local planning policies and
strategies, and the object of the Act.
By virtue of the Land Act 1994 the State controls nearly 71% of Queensland. 46 As established through
the Wik 47 decision the granting of a leasehold interest in state land does not necessarily give rise to
exclusive possession. This position is contrary to the legal position in commercial leases. 48 Much of this
land is also subject to dual use arising from alternative legally recognised land uses such as native title
and state leases for a variety of agricultural, pastoral, mining and tourism purposes.
To add to the complexity of land management in Queensland is the growth of investment in carbon
sequestration rights. The laws surrounding investment in carbon sequestration rights are largely based
on the contractual arrangements between the parties and there is an obvious application of consumer
protection legislation such as the Trade Practices Act 1974 (Cth). Beyond this, is the issue of whether the
existing system of land tenure is Queensland is adequate to provide security to those commercial
investments.
Although the position differs between the various States and Territories, carbon sequestration rights
over freehold land in Queensland are protected by indefeasibility of title through s184 of the Land Title
Act 1994 where the carbon sequestration right is considered as an interest in land. The situation is not
replicated where carbon sequestration rights exist over state land. In this situation the only option is to
view carbon sequestration rights as a personal right enforced through the common law principles of
contract law. Alternatively, the carbon sequestration rights may be viewed as a profit a prendre
although they fall outside of the current legal understanding of what a profit a prendre entails, being a
right to remove or harvest a resource from the land, be it flora or fauna. On the contrary the purpose of
carbon sequestration rights is that the vegetation remains on the land to embody carbon dioxide.

44
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According to section 373G of the Land Act 1994 the Minister’s approval to grant and registration are
both required to create the interest in state land. The conceptualisation of carbon sequestration rights
as profits a prendre is difficult to bring to reality due to the complexities associated with each of the
state leases granted in Queensland and the specificity that leases be used solely for the purpose
granted. For a profit a prendre to be appropriate the Lessee must own the trees on the land and the
lease must permit the land to be used for the purpose related to the profit, i.e. for timber plantation.
Options to renew a sub‐lease of Crown land, do not form part of the registered legal sublease as they
are required to be approved by the Minister under Section 332 and do not obtain legal status until so
approved and registered. As such, are not granted the protection granted to registered leases under the
LTA. 49

3.

Interest in Crown land in New South Wales

The Torrens system of registration in New South Wales is embodied in the Real Property Act 1900
(“RPA”) and since 1981 State land progressively has been brought within the RPA registration system. 50
This means that the registered holders (i.e. lessees) of interests in New South Wales State land have the
same protection and benefits as registered proprietors of freehold land, including indefeasibility of
title 51 and access to compensation under the Torrens assurance fund. 52 This includes compensation for
any loss or damage arising out of the land’s having been brought under the provisions of the RPA. 53
Part 3 of the RPA contains provisions specifically relevant to State land. Those provisions include a
mechanism for bringing perpetual leases and other State land interests under the RPA. Perpetual
leases, if all conditions have been complied with, are provided with an independent folio, 54 the
equivalent of a title. 55 In respect of other interests, a folio may be created firstly for the State land in
the name of “The State of New South Wales” as proprietor, and then the interest is registered against
that folio. If the interest is a lease, a further folio may be created in the name of the lessee. 56
Nevertheless, State land continues to be State land, irrespective of the creation of an indefeasible
title/s. 57 State lessees therefore remain subject to the provisions of the Crown Lands Act 1989 (“CLA”). 58
A breach by a lessee of any conditions of the CLA renders the State lease liable to forfeiture. 59 The CLA
specifies how interested parties may acquire an interest 60 in State land, what activities they may
49
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55
Land Title Act 1994 (Qld) Section 42
56
Real Property Act 1900 (NSW) Section 13D(3)
57
Crown Lands Act 1989 (NSW) Section 3(2)
58
Section 6
59
Crown Lands Act 1989 (NSW) Part 6
60
Ibid., Part 4
50

Page 7 of 14

conduct on the land, and how they may deal with their interest. 61 The power to lease and consent to
transfers of leases vests in the Minister. 62
State land is subject to an assessment before any lease is granted and the objects 63 and principles 64 of
the CLA are followed in making that assessment. The objects of the CLA being to ensure that State land
is managed for the benefit of the people of New South Wales; in the best interests of the State and
consistent with the stated principles. The overall objective being to “…facilitate sound and efficient land
use and management decisions that best meet the government and community needs for the
remaining…” State lands. 65
The Department of Land and Water Conservation manages State land and its unit, Land NSW,
specifically administers State land. Registration of interests 66 in the Torrens register, which is kept by
the Registrar General, is undertaken by the Land Titles Office.
Once it is determined to grant a State lease, Land NSW undertake a cadastral surveys and arrange for
the creation of RPA folios, one in the name of the State and the other in the name of the lessee. On
registration of the State lease the lessee is given indefeasibility of title. The CLA creates the interest for
which the RPA then creates an indefeasible title.
In New South Wales therefore whilst interest holders in State land have the benefits of indefeasibility of
title and access to a compensation system as conferred by the Torrens system registration, State land
remains subject to the system of management and administration embodied in the CLA.

4.

Is something missing from the Land Act 1994?

Because the system of registration of interests in State land is not a Torrens system of registration, 67
does this mean that the Act is deficient in some respect?
It is necessary to bear in mind, that State leases and other interests created under the Act are creatures
of statute. As such ordinary general law principles, which may apply to dealings in Torrens system land,
to the benefit of lessees, may not apply to interests under the Act. Conversely, in other areas authors
argue that the “general law has, in a sense, a greater role to play under the … [Act] that under the [LTA]
…” (Boge, 2009)
It is suggested 68 that the provisions in the Act, which confer similar rights to those granted by the
Torrens system are suggestive of an absence of all Torrens type and equitable rights, because if those
61
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rights applied to interests under the Act, why is it necessary to repeat them? It is necessary for the Act
to confer those rights specifically because the general law does not apply to State leases and therefore
they would not otherwise exist. 69
As Gummow J said in Wik 70 “… the statute may appear to have adopted general law principles …in truth
the legislature has done so only on particular terms…”. 71 Unlike the general law leases, where equity
grants certain rights to prospective transferees and lessees, dealings with land under the previous act 72
did not attract anything like protection of dealings under the Torrens system. 73 This position has not
altered under the Act. No rights are conferred under the Act until registration is effected and then only
in strict accordance with the provision of the Act.
As stated earlier the only interests, and therefore the only rights, created by the Act are legal ones on
registration. Equitable rights do not exist in relation to State land, nor does the Act create them. 74
Therefore, for example, if the parties do not comply with the requirement to obtain Ministerial consent
to a proposed transfer of a lease, there is no passing at either law or equity of any estate or interest in
the land. 75
Does Torrens provide better protection to interest holders? To provide an answer, it is necessary to
examine the protection afforded by equity to a bona fide purchaser for value of Torrens land as opposed
to that provided to a volunteer.
In respect of a gift of Torrens land, it has been held that, if for any reason, the transfer of the legal title is
incomplete (either because a prescribed method of transfer has not been followed or registration has
not occurred), equity will not enforce the gift. This is irrespective of the fact that the transferor has done
all he can to confer it. 76
However, a purchaser for value under the terms of the contract for purchase of Torrens system land
can, if the obligation to transfer has arisen (i.e. all conditions of the contract have been satisfied) obtain
an order for specific performance of the contract 77 and thus become registered on the title as the
registered proprietor. This is irrespective of whether a transfer has been executed. Therefore, in respect
of gifts of Torrens land, registration is necessary to perfect the gift. Without registration of the
documents necessary to transfer the interest, the gift is ineffective. However, if all that is wanting is
registration itself and all documents are in order, equity may provide that a trust for the gift arises in

69

Boge [15.26] p 173
Wik Peoples v Queensland (1996) 141 ALR 129
71
Ibid., at p 242
72
Land Act 1962
73
Beard v Wratislaw [1993] 2 QdR 494, McPherson SPJ at p 500
74
Davies v Littlejohn (1923) 34 CLR 174, at p 187
75
Roach v Bickle (1915) 20 CLR 663, at 670‐671
76
Anning vAnning (1907) 4 CLR 1049; Brunker v Perpetual Trustee Co Ltd (1937) 57 CLR 555 per Dixon J; Corin v
Patton (1990) 169 CLR 549 per Brennan J
77
Pianta v National Finance & Trustees Ltd (1964) 38 ALJR 232
70

Page 9 of 14

favour of the volunteer to have the transaction completed. 78 It is submitted that such a trust would be
sufficient grounds for a volunteer to lodge a caveat to protect their interest whilst taking court action.
Further, section 183 provides that upon lodgement for registration, if the documents are in order the
Registrar must register.
Under the Act if the Minister’s consent was obtained, and any other conditions of the sale were
satisfied, it is submitted that the purchaser also has a right 79 to require the Registrar to register its
transfer in the lease register. Nevertheless, under the Act, without the Minister’s consent, no interest is
conferred on the purchaser 80 and therefore no obligation to transfer arises which could be enforced by
an order for specific performance. Therefore if the Ministerial consent is lacking a prospective lessee
(whether a volunteer or for consideration) has no power to enforce registration. 81 Nor, as the rights
created are legal rights only, does the prospective lessee have any protection at equity or ability under
the Act to lodge a caveat to protect its interests.
If Ministerial consent is obtained, but the transferee fails to lodge within the required six months 82
whilst the purchaser may, as against the registered lessee vendor be the beneficial owner of the lease
interest 83 , nevertheless as against the State they have nothing. Without registration of, or at least the
granting of Ministerial consent to, the transfer the purchaser is not a lessee and has no rights or benefits
under the Act and is unable to insist upon registration being affected.
No‐one should be arbitrarily deprived of their property, 84 and it is submitted that if a person is deprived
of their property, then they should be compensated. It has been suggested that the absence of a
compensation system from the Act is a further indication of a deliberate intention that the Torrens
system of registration does not apply to State land. 85 This might be so; however it might also be as a
result of a policy decision made separately and without any consideration of the Torrens system of
registration.
The Act is a code, which regulates creation and dealings in leases. As discussed earlier, a failure to
comply with a condition precedent in the Act regarding acquiring title, (i.e. obtaining Ministerial consent
to a transfer) means that the title ‘acquired’ may be set aside. 86 Therefore, even if the interest holders
of State land were given indefeasibility of title, if those interests remained subject to the provisions of
the Act, a failure to comply with a condition precedent would mean that no indefeasibility would be
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conferred. The registration could be overturned and it is suggested, as the party had no right to be
registered in the first place, no compensation would be payable.
However, what would occur if the registered proprietor had forged the consent and by some means 87 a
transfer to an innocent third party had registered? In this instance it is submitted that the State would
be able to overturn the registration of the bona fide purchaser for value because the Minister did not in
fact give the consent. The innocent third party whilst deprived of their interest in the land would only
be able to take action against the lessee/seller. Under Torrens however, the innocent third party, whilst
it may not be able to attain registration, may be entitled to compensation for its loss.
However, if compensation were to be payable under the Act, then in circumstances similar to
Walsteam 88 the State might find that, even though no lease documents were executed, it was liable to
pay compensation. Where the Governor in Council does not grant a lease where the State or the
Department had previously represented that a lease would be granted, it might be able to be suggested
that the prospective lessee is deprived of its interest. Where that prospective lessee had expended
money on works and structures, the State may be liable to pay compensation, not directly as a
consequence of its actions, but through the compensation scheme as a consequence of the prospective
lessee’s losses arising through the deprivation of interest.
Under the Act whilst the Registrar has the power to correct mistakes, 89 there is no method for a party to
be compensated for any loss arising from such a mistake. Torrens’ compensation however is also
available where loss arises through a mistake occurring in the Register. If the Registry makes a mistake
then it is submitted that they should take responsibility for that mistake and that a party should not
suffer loss because of it. In the era of increased emphasis on consumer protection consideration should
be given to introducing State lessees to the benefits of the Torrens compensation fund.

5. Conclusion
The significance of the treatment of Crown (State) land in Queensland is evident due to the State’s huge
land holdings. State land in Queensland is managed by the Land Act 1994 and is not protected by
common law notions of infeasibility of freehold title which have been embodied in Queensland
legislation. 90 Similarly access to the Statutory Assurance Fund offered to those dispossessed of freehold
land interests is not applied to interests in Crown land.
The treatment of Crown land in Queensland has been informed by the state’s history and geography but
arguably is ill equipped to deal with new interests in land such as those arising out of trade in carbon
sequestration rights. An attempt has been made to align such rights with the existing and possibility
87
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antiquated common law notions such as the profit a prendre considered within the existing land
management framework. The effectiveness of this as a resolution of the issues is questionable.
The treatment of these new property rights arguably requires a re‐conceptualization of property rights
to ensure that the interests of investors are adequately protected whilst ensuring land is managed
effectively in Queensland. Policy development however takes time as the consultation process
necessarily involves a variety of parties including “…government ministers, and public servants, as well
as experts such as academics and others in the community…” 91 so that the developed policies are
“…built upon consistent principles and underpinned by enduring values.” 92
Policy development should involve all relevant parties and follow a clear framework that is implemented
rigorously but systematically. 93 A useful framework is that as adapted by Edwards from the Bridgman
and Davis model. That is a policy development framework 94 that utilises the following stages:
•

Identify issues
o Problem defined
o Problem articulated

•

Policy analysis
o Collect relevant data and information
o Clarify objectives and resolve key questions
o Develop options and proposals

•

Undertake consultation

•

Move towards decisions

•

Implement

•

Evaluate

A resolution of the issues identified will not be developed overnight as any change to the current regime
will require consultation both within and without government to ensure appropriate input from all
stakeholders. As a starting point government will need to review existing policy to ensure that there is
developed an appropriate framework for the future both of sequestration rights and the management
of Crown land. Once the appropriate policy is determined only then can amendments to the existing
regulatory regime be contemplated.
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